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OP1 NI ON

McMurray, J.

This is a divorce case that conmes to us in an unusual posture.

The Husband filed his original conmplaint on April 3, 1996. No



answer was filed by the Wfe. A marital dissolution agreenent was
filed on June 12, 1996. The marital dissolution agreenent provided
for the division of the parties' property and further contained the

foll owi ng provision:

The parties agree that they are equally responsible

for the breakdown of the marriage and respectfully

request the court to declare them divorced rather than

awarding a divorce to either party al one.

The case was heard in the trial court and a "Final Decree" was
signed by the trial judge, the plaintiff's attorney, and filed with
the Court Cerk on June 12, 1996. On Cctober 12, 1996, a petition
to set aside the judgnment was filed by the Wfe. The bases for the
petition to set aside the final decree were threefold: (1) That
the Wfe's signature on the marital dissolution agreenent was
obtai ned by fraud; (2) That the final decree of the court failed to
grant a divorce to either party; and (3) that the final decree was

not effectively entered for failure to conply with Rule 58,

Tennessee Rules of Civil Procedure.

The notion to set aside the final decree was heard by the
court on Decenber 19th, 1996, and overruled by order entered on
January 10, 1997. The Wfe filed her notice of appeal to this
court on January 21, 1997. On January 22, 1997, the attorney for
the husband filed a "Certificate of Service" certifying that an

exact copy of the final decree and marital dissolution agreenent



was served upon the Wfe by U S. miil on January 12, 1996. No

other or further orders were fil ed.

The final decree provided as foll ows:

1. The marital dissolution agreenent is approved by
the court and nmade a part of the Final Decree.

2. The parties shall strictly conply with the provi-
sions of the marital dissolution agreenent.

3. The defendant is restored to the use of her forner
name Col lins.

Wthout question the court intended to award a divorce in
accordance with the marital dissolution agreenment, however, the
final decree failed to decree a divorce and, therefore, the

validity of the divorce is debatable.

Rul e 58, Tennessee Rules of Cvil Procedure, provides in

pertinent part as foll ows:

Entry of a judgnent or an order of final disposition
is effective when a judgnent containing one of the
following is marked on the face by the clerk as filed for
entry:

(1) the signatures of the judge and all parties or
counsel, or

(2) the signatures of the judge and one party or coun-
sel with a certificate of counsel that a copy of
the proposed order has been served on all other
parties or counsel, or



(3) the signature of the judge and a certificate of the
clerk that a copy has been served on all other
parties or counsel.

It has been held to be mandatory that judgnments conply with

Rule 58, Tennessee Rules of Cvil Procedure, before they are

effectively entered. See State ex rel Agee v. Chapman, 922 S. W 2d

516 (Tenn. App. 1995); Gantham v. Tennessee State Board of

Equal i zation, 794 S.W2d 751 (Tenn. App. 1990); and Yearout V.

Trusty, 684 S.W2d 612 (Tenn. 1984). Since the final decree in
this case contained only the signature of the judge and counsel for

the Husband, it clearly was not effectively entered.

W remand the case to the trial court for a reconsideration of
the case on remand as if a final decree had not been entered. In
so doi ng, we do not express any opinion on the nerits of any issue.
On remand, neither party shall be deprived of any rights or

remedi es that were available prior to the entry of the judgnent.

We vacate the judgnent of the trial court and remand the case
for further action consistent with this opinion. Costs are taxed

to the appellee.

Don T. McMurray, Judge

CONCUR:

Houston M Goddard, Presiding Judge



Charl es D. Susano, Jr., Judge
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This appeal canme on to be heard upon the record from the
Crcuit Court of Scott County and briefs filed on behalf of the
respective parties. Upon consideration, this Court is of the

opi nion that there was reversible error in the trial court.

We vacate the judgnent of the trial court and remand t he case
for further action consistent with this opinion. Costs are taxed

to the appell ee.
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